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VIA EMAIL AND U.S. MAIL
Chad Hurley, CEO

Zahavah Levine, General Counsel

William Patry, Senior Capyright Counsel, Google
YouTube, LLC

901 Cherry Ave.

Second Floor

San Bruno, CA 94066

Dear Mr. Hurley, and Ms. Levine, and Mr, Patry

By providing & platform for political candidates and the American public 10 post, view
share, discuss, comment o, mesh-up, re-mix, and argue over campaigo-related videos, YouTube
has played o vpmmu nt and overwhelmingly positive role in the 2008 election. YouTube is 1o be
it has made to the political diseourse,
including \hmnuv the CNN/YouTube primary debatcs.

We write, however, 1o alert you to a problem that has already chilled this free and
uninhibited discourse, and to propose 2 solution. First, the problem: overreaching copyright
claims have resulted in the removal of non-infi
silencing political speech. Numerous times du
advertisements or web videos have been the su
that are clearly privileged under the fair use doc

t of DMCA takedown notices regarding uses
e. The uses at issuc have been the inclusion

of fewer than ten seconds of footage from news broadcasts in campaign ads or videos, as a basis
for commentary on the issues pi
are paradigmasic examples of f While the issues presented by YouTube and other Internet technologies are new, the need

7}‘;:3:1!33“3.33\5 S50 1o prevent meritless copyright claims from chilling political speech is decidedly not. Thirty

Allegedly infringed works, See  Years ago, a federal judge confronting a copyright claim over the use of music in a political
advertisement correctly the i of ing copyright from interfering with
political candidates’ free and full exercise of their l'usl Amendment right to vigorously debate
the issues of the day:
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901 Cherry Avenue
Sen Bruno, California USA 94066
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VIA EMAIL AND U.S. MA "
t-o1/0201

Arlington, VA 22215 i for
October 14,2008 terial

Dear Mr. Potter:

Thank you for your thoughtfulleter dated October 13, 2008, We are very happy about

the extent to which the McCin-Palin campaign and, indeed, al of the presidential

campaigns, are using Y ouTube as a platform to reach out to Americans in thi critical

clection year.

Your letter rases important issues relating (o the Digita L "

(DMCA) that directly affect the Y ouTube community The real problem here is individuals and entities that abuse the DMCA takedown

DMCA provides asatry s abor o eniee %, process. You and our other content uploaders can play a crical role in helping s to

exist. To strike the proper balance between address this difficult problem of takedown abuse. You are operating from the position of

Congress “‘“b:"‘ "‘)’{‘:ﬂ"“’“ ""F"’;"'" “I""d'::"““: strength, with knowl:dgc of exactly where the content in your videos came from. You

s sl e can file You can seek ions of abusive takedown notices.

they maintain their safe harbor and avoid wlﬂw:‘l cop;  You can hold abusive claimants publicly accountable for their actions by publi

the other hand, service providers do not remove the cor iy 5 " i == &

B e e o e ieary their actions. You can fold claimants legally responsible for their actions by filing a
lawsuit under 512(f). We believe that with your vigilance and efforts in these areas, we
can go a long way towards minimizing abusive takedown behavior.

On a final note, we hope that as a content uploader you have gained a sense of some of
the challenges we face everyday in operating YouTube. We look forward to working
with Senator (or President) McCain on ways to combat abuse of the DMCA takedown
process on Y ouTube, including, by way of example, strengthening the fair use doctrine,
so that intermediaries like us can rely on this important doctrine with a measure of
business certainty.
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17 U.S.C. § 512(c)

(c) Information Residing on Systems or Networks At Direction of Users

A service provider shall not be liable for monetary relief ... for infringement of
copyright by reason of the storage at the direction of a user of material that
resides on a system or network controlled or operated by or for the service
provider, if the service provider— ...

(1)(A)(iii) upon obtaining .. knowledge or awareness [that the material or an
activity on the system or network is infringing], acts expeditiously to remove,
or disable access to, the material

Notification includes:

« (c)(3)(A)(v) A statement that the complaining party has a good faith belief
that use of the material in the manner complained of is not authorized by the
copyright owner, its agent, or the law.

Players and Incentives

« Poster

— Speech, knowledge exchange, revenue, reputation...
— Respond to takedown?

» Knowledge of process, risk sensitivity
+  Copyright claimant
— Protect revenue, moral rights, reputation, exposure
— Avoid 512(f) misuse claim, litigation
+ Content host



Players and Incentives (2) Players and Incentives (3)

+ Poster * Poster

- Copyright claimant *  Copyright claimant

« Content Host * Content Host

—  $ (poster pays; poster or viewer sees ads)
« Revenue stream lost if content taken down
+ Adverse selection if reputation for leave-up? — Knowledge exchange
— Costs
« Customer support / review / administrative cost

* Public (community or general)

— Access to material (even without right?)

—  Continuity

- Litigation cost, litigation risk

ISP / Complainant Map

ISP Ignore Takedown Ask poster to

indemnify
Copyright Glaimant

Complain [risk c liability]
[usu material comes
down;.cost of complaint]

[dmca sh procedure] [counter-
[cheap, good result] notification]
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