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X
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PENGUIN GROUP (U SA), INC. and ALAN :
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Plaintiff Fox News Network, LLC (“Fox News” or “Plaintiff”), by its undersigned
counsel, for its Complaint against defendants Penguin Group (USA) Inc. (“Penguin”) and Alan
S. Franken (“Franken”) (collectively “Defendants™) alleges as follows:

NATURE OF THE ACTION

1. This is an action for preliminary and permanent injunctive relief and damages.

Fox News seeks relief against the defendants for trademark infringement and trademark dilution
under federal and New York statutory law, and unfair competition under federal and New York
statutory and common law.

2. Fox News, the owner and operator of the world famous Fox News Channel
("FNC), is the owner of a federal trademark registration in the mark “Fair & Balanced”. Fox
News has used the mark “Fair & Balanced”, sometimes depicted as “Fair and Balanced” (the
“Trademark™) to distinguish and brand FNC’s distinctive method of newsgathering and reporting
since its well-publicized launch in October 1996. “Fair & Balanced” has been a registered
trademark of Fox News since December 22, 1998. Fox News has made continuous use of the

Trademark since 1996, and the mark has become a signature slogan of FNC.



3. Fox News employs a variety of on-air news personalities to give FNC its
distinctive, number one rated position in the national cable news marketplace. Prominent among
those news personalities is Bill O’Reilly (“O’Reilly”), who is the host of cable television news’s
number one rated program “The O’Reilly Factor.” O’Reilly is the author of several books,

including two national bestsellers entitled The O’Reilly Factor: The Good, the Bad and the

Completely Ridiculous in American Life (Broadway Books 2000) and The No Spin Zone:

Confrontations With the Powerful and Famous in America (Broadway Books 2001). Both the

phrases “The O’Reilly Factor” and “No Spin Zone,” contained in the titles of O’Reilly’s books,
are registered trademarks of Fox News, which were used with permission.
4, Upon information and belief, Penguin, through its imprint, EP Dutton (*Dutton™),

plans to publish Lies and the Lying Liars Who Tell Them: A Fair And Balanced Look At The

Right, written by Franken (the “Book™), on September 22, 2003. Penguin also plans to release
an Audiobook and Audio CD version of the book through Penguin Audiobook. The preliminary
cover of the Book (the “Preliminary Cover”), which is on display, among other places, in
advertisements for the Internet sale of advance copies of the Book and on defendant Franken’s
official Internet web site, prominently features Fox News’ trademark “Fair and Balanced” as
well as a photograph of O’Reilly in what appears to be the FNC television studio. Fox News has
not given the Defendants permission to use its famous trademark on the Preliminary Cover, or to
use any other artwork that would convey the incorrect message that Fox News had endorsed or
sponsored the Book or the Preliminary Cover.

5. The Preliminary Cover improperly contains the “Fair and Balanced” trademark
and mimics the look and style of the two aforementioned O’Reilly books. Defendants’ intent in

using Trademark in this unauthorized fashion is clear — they seek to ¢xploit Fox News’
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trademark, confuse the public as to the origin of the book, and accordingly, boost sales of the
Book. This behavior constitutes willful trademark infringement in violation of the Lanham Act
as well as unfair competition under the Lanham Act and New York common law.

6. Moreover, since Franken’s reputation as a political commentator is not of the
same caliber as the stellar reputations of FNC’s on-air talent, any association between Franken
and Fox News is likely to blur or tamish Fox News’ distinctive mark in violation of 15 U.S.C. §
1125(c)(1) and New York General Business Law § 360-1.

7. As a matter of law, this likelihood of confusion and dilution is causing Fox News
to suffer irreparable harm. This harm is heightened when it is compared to the insignificant
harm to Defendants if an injunction is issued. Defendants’ Book has not yet been pubhished or
distributed. A preliminary injunction would merely mean that Defendants would be forced to
stop advertising the Book with the Preliminary Cover. Defendants would be free to continue
preparing the contents of the Book and advertising the Book with a different cover until this
matter is resolved. Even if this Court were to issue a permanent injunction, such an injunction
would, at most, force the Defendants to rename the Book and desi gn a new cover. Defendants’
harm is, therefore, negligible.

8. So that Fox News may protect its valuable trademark rights, this Court should
preliminarily and permanently enjoin Defendants from using the “Fair and Balanced” trademark
or any other Fox News trademark, and from using any and all photographs of O’Reilly or any

other Fox News on-air talent on the cover of their Book.






















































